

Definition of Contract

Section 2(h) of the Contract Act of 1872 enforceable in Bangladesh provides that, “An Agreement enforceable by law, is a contract". Therefore in a contract there must be (1) an agreement and (2) the agreement must be enforceable by law. 
An, agreement comes into existence whenever one or more persons promise to one or others, to do or not to do something, “Every promise and every set of promises, forming the consideration for each other, is an agreement-Sec. 2(e). Some agreements cannot be enforced through the courts of law, e.g., and agreement to play cards or go to a cinema. An agreement, which can be enforced through the courts of law, is called a contract.

The Essential Elements of a Contract

An agreement becomes enforceable by law when it fulfils certain conditions. These conditions, which may be called the Essential Elements of a Contract, are explained below:

1. Offer and Acceptance: There must be a lawful offer by one party and a lawful acceptant of the offer by the other party or parties. The adjective “lawful” implies that the offer and acceptance must conform to the rules laid down in the Act of 1872 enforceable in Bangladesh regarding offer and acceptance.

2. Intention to create Legal Relationship: There must be an intention (among the parties) that the agreement shall result in or create legal relations. An agreement to dine at a friend's house is not an agreement intended to create legal relations and is not a contract. But an agreement to buy and sell goods or an agreement to marry, are agreements intended to create some legal relationship and are therefore contracts, provided the other essential elements are present. (See ch. 3)

3. Lawful Consideration: Subject to certain exceptions, an agreement is legally enforceable only when each of the parties to it give something and gets something. An agreement to do something for nothing is usually not enforceable by law. The something given or obtained is called consideration  (See ch.4)

4. Capacity of Parties: The parties to an agreement must be legally capable of entering into an agreement, otherwise it cannot be enforced by a court of law. 

5. Free Consent: In order to be enforceable, an agreement must be based on the free consent of all the parties. There is absence of genuine consent if the agreement is induced by coercion, undue influence, mistake, misrepresentation, and fraud.

6. Legality of the Object: The object for which the agreement has been entered into must not be illegal, immoral or opposed to policy. (See ch.8)

7. Certainty: The agreement must not be vague. It must be possible to ascertain the meaning of he agreement, for otherwise it cannot be enforced. (See ch.8)

8. Possibility of Performance: The agreement must be capable of being performed. A promise to do an impossible thing cannot be enforced (See ch.8)

9. Void Agreement: An agreement so made must not have been expressly declared to be void.  Under Indian contract Act there are five categories of agreements which are expressly declared to be void. They are:

1. Agreement in restraint to marriage. (Sec. 26)

2. Agreement in restraint of trade (Sec.27)

3. Agreement in restraint of proceedings (Sec. 28)

4. Agreements having uncertain meaning (Sec. 29)

5. Wagering agreement (Sec. 30)

10. Writing, Registration and Legal Formalities: An oral contract is a perfectly good contract, except in those cases  where writing and/or registration is required by some statute. 

Conclusion:

The elements mentioned above must all be present. If any one of them is absent, the agreement does not become a contract. An agreement which fulfils all the essential elements is enforceable by law and is called a contract. From this it follows that, every contract is an agreement but all agreements are not contract.

Formation of Contract

All contracts are made by the process  of a lawful offer by one party and the lawful acceptance of the offer by the other party. X says to Y, “Will you buy my house for Tk.50,000?” This is an offer. If Y says, “Yes” , the offer is accepted and a contract is formed.

Proposal

An “offer” involves the making of a “proposal”. The term proposal is defined in the Contract Act as follows: “When one person signifies to another his willingness to do or to abstain from doing anything, with a view to obtaining the assent of that other to such act or abstinence, he is said to make a proposal”. 

Offer

A proposal is also called on offer. The promisor or the person making the offer is called the offeror. The person to whom the offer is made is called the offeree.

Rules regarding offer

He contract Act contains various rules regarding offer or proposal. They can summed up as follows:

1. An offer may be express or may be implied from the circumstances.

2. An offer may be made to a definite person; to some definite class of persons.

3. Legal relationship is required.

4. The terms of the offer must be certain, definite, unambiguous and not vague.

5. A mere statement of intention is not an offer.

6. An offer must be communicated to the offeree.

7. An offer may be conditional.

8. Printed Contracts.

Rules regarding acceptance

The acceptance of an offer to be legally effective must satisfy the following requirements:

1. It must be an absolute and unqualified acceptance of all the terms of the offer.

2. Conditional Acceptance.

3. Contracts subject to condition.

4. Clarification.

5. The acceptance must be expressed in some usual or reasonable manner.

6. Mental acceptance or uncommunicated assent does not result in a contract.

7. The mode of acceptance

8. Time of Acceptance.

9. When acceptance is complete.

10.  Before Offer

11. The acceptance must be made while the offer is in force.

Communication of Offer and Acceptance

The communication of proposals, the acceptance of proposals, and the revocation of proposals and acceptances, respectively, are deemed to be made by any act or revoking by which he intends to communicate such proposal, acceptance or revocation or which has the effect of communication it.

How is an Offer to be Communicated?

An offer may be communicated to the offeree or offerees by word of mouth, by writing or by conduct. A written offer may be contained in a letter or a telegram. A circular or advertisement or a notice may be written in such a language that it amounts to an offer. A tramway car and a bus going along a street and picking up passengers are examples of offers by conduct.

Definition of Consideration

Consideration is an essential element in a contract. Without consideration a contract cannot be made. 

“When, at the desire of the promisor, the promisee or any other person has done or abstained from doing, or does or abstains from doing, or promises to do or to abstained from, doing, something, such act or abstinence or promise is call a consideration for the promise.”  

Rules regarding consideration:

1. Desire (or request of the promisor is essential.

2. The consideration must be real.

3. Public duty.

4. Promise to a stranger.

5. Consideration need not be adequate.

6. The consideration must not be illegal, immoral, or opposed to public policy.

7. The consideration may be present, past, or future.

8. Consideration may move from the promisee or from any other person.

9. What is good consideration.

No Consideration no Contract:

Without consideration there may not be any contract. Consideration is essential for making a valid contract. According to our Contract Act if any person proposes anything other party to contract must accept it or reject it. If he accepts it he must give some monetary value to the other party in exchange of taking the delivery of goods. This monetary value is called consideration. 

Exception to the Rule “No Consideration no Contract”

1. National love and affection

2. Voluntary compensation

3. Time-barred debt

4. Agency

5. Completed gifts
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