

PERFORMANCE OR TENDER

A contract creates legal obligations. "Performance of a contract" means the carrying, out of these obligations. Each party must perform or offer to perform the promise ‑which he has made. Section 37, Pam 4, of the Contract Act lays down that, "The parties to a contract must either perform, or offer to perform," their respective promises, unless such performance is dispensed with or excused under the provisions of this act, or of any other law.

The Offer to Perform or Tender

The offer to perform the contract is called Tender. Offer to perform or Tender may be called attempted performance. A tender, to be legally valid, must fulfill the following conditions:

1. It must be unconditional. A tender coupled with a condition is no tender.

2. A tender to pay conditionally upon the other ‑party doing somethings such as giving a release or accepting the other amount in full satisfaction of all demands, is not a valid tender. But of course, a receipt may be demanded after a tender has been accepted.

3. A tender money, must be in legal tender money, not by any foreign money, or by promissory note a cheque. Jagat v. Nabagopal. 

4. The tender must be must be made at a proper time and place. What is proper time and place, depends  upon the intention of the parties and the provisions of Sections 46-50 of the Act.

A tender before the due date or at a time and place other than that agreed upon, is not a valid tender. Eshaque v. Abdul ‑Bari.

5. The person to whom a tender is made must be given a reasonable opportunity of ascertaining that the person by whom it is made is able and willing there and then, to do the whole of what he is  bound by his promise to do.

6. The reason behind the above rule is ‑that an offer to perform a ‑part of the promise is not a valid tender.

7. If the offerer places an offer to deliver anything to the promisee, the promisee must have a reasonable opportunity of seeing that the thing offered is the thing which the promisor is bound by his promise to deliver.

8. When there are several promisees, in offer to any one of them is a valid tender.

By whom is a contract to be performed?
1. Personal Performance

In cases involving personal skill, tastee, or credit, the promisor must himself perform the contract. The courts will enforce the intention of the parties, as expressed in the contract, or as may be inferred from the circumstances of the case.

2. Performance by representatives

In all other cases the promisor or his representatives may employ a competent person to perform it.

3. Effect of Performance from a third person

When a promise accepts performance of the promise from a third person, he cannot afterwards enforce it against the promisor.

4. Death of the Promisor

Contracts involving personal skill or volition, come to an end when the promisor dies. His heirs or legal representatives are not bound to perform such contracts.

5. Performance of Joint Promises

a. The promosee can demand performance of the promise. A stranger to a contract, i.e. one who is not a party to it, cannot file a suit to enforce it. A contract P and Q cannot be enforced by R.

b. Under certain cases a stranger to the contract can enforce the contract.

c. The legal representatives can enforce performance of the contract upon the other party or parties and their legal representatives.

The Time and Place of Performance

General Rules

The time and the place of performance of a contract are matters to be determined by agreement between the parties to the contract.

1. Time for performance without application

“Where, by the contract, a promisor is to perform his promise without application by the promisee, and no time for performance is specified, the engagement must be performed within a reasonable time.”

2. Time and place, where time is specified

“When a promise is to be performed on a certain day, and the promisor has undertaken to perform it without application by the promisee, the promisor may perform it at any time during the usual hours of business on such day and at the place at which the promise ought to be performed.”

3. Application for performance to be at  proper time and place 

“When a promise is to be performed on a certain day, and the promisor has not undertaken to perform it without application by the promisee, it is the duty of the promisee to apply for performance at a proper place and within the usual hours of business.”

4. To appoint a reasonable place for the performance

“When a promise is to be performed without application by the promisee, and no place is fixed for the performance of it, it is the duty of the promisor to apply to the promisee to appoint a reasonable place for the performance of the promise, and to perform it at such place.”

5. Manner and time prescribed or sanctioned by promisee 

“The performance of any promise may be made in any manner or at any time which the promise prescribes or sanctions.”

Methods of Termination

When the obligation created by a contract come to an end, the contract is said to be discharged or terminated. A contract may be discharged or terminated in any of the following ways:

I. By performance of the promise or tender.

II. By mutual consent canceling the agreement or substituting a new agreement in place of the old.

III. By subsequent impossibility of performance.

IV. By operation of law – i.e. death, insolvency, or merger.

V. By lapse of time.

VI. By material alteration without the consent of the other parties.

VII. By breach made by one party.

The rules regarding termination of contracts are discussed below:

I. Termination by Performance

The obligations of a party to a contract come to an end when he performs his promise.

II. Termination by mutual agreement

By agreement of all parties, a contract may be cancelled or its terms altered or a new agreement substituted for it. Whenever any of these things happen, the old contract is terminated.

Termination by mutual agreement may occur in any one of the following ways:

a. Novation

Novation occurs when a new contract is substituted for an existing contract, either between the same party or between different parties.

b. Alteration
Alteration of a contract means change in one or more of the terms of a contract.

c. Remission
Remission may be defined as the acceptance of less than what was contracted for. 

d. Accord and Satisfaction
These two terms are used in English law. According to English law, a promise to accept less than what is due under an existing contract, is not supported by any consideration and is therefore unenforceable.

e. Rescission
Rescission means cancellation of all or some of the terms of a contract. 
f. Merger
When an inferior right vanishes into the superior right. This is known as merger.

III. Subsequent or Supervening Impossibility

Pre-contractual Impossibility

A contract which at the time it was entered into was impossible to perform, is void ab initio and creates no rights and obligations, e.g. a promise to ride a horse to the sun.

Post-contractual Impossibility

A contract, which at the time it was entered into, was capable of being performed may subsequently become impossible to perform or unlawful. It occurs in the following cases: 
1. Destruction of an object

In contracts in which the performance depends on the continued existence of a given or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance. 

2. Change of law

The performance of a contract may become unlawful by a subsequent change of law. In such cases, the original contract becomes void.

3. Failure of Pre-conditions

When a contract is entered into on the basis of the continued existence of a certain state of things, the contract is discharged if the state of things changes.

4. Death or Incapacity for personal services

Where the personal qualification of a party is the basis of the contract the contract is discharged in cases of death or personal imcapacity.

5. Outbreak of War

A contract entered into during war with an alien enemy is void ad initio. A contract entered into before the war commenced between citizens of countries subsequently at war, remains suspended during the war. After the termination of the war, the contract revives and may be enforced.

The Doctrine of Frustration

Definition

When the common object of a contract can no longer be carried out, the court may declare the contract to be at an end. This is known as the Doctrine of Frustration. Anson says, “Most legal systems make provision for the discharge of a contract where, subsequent to its formation, a change of circumstances renders the contract legally or physically impossible of performance.”

IV Termination by Operation of Law

A contract terminates by operation of law in case of death, insolvency, or merger.

V Lapse of Time 

Contracts may be terminated by lapse of time. In civil suits the obligations and liabilities in contracts are barred by limitation. The provisions of law are stated in the Limitation Acts. 

VI Termination by Material Alteration

If the document containing the terms of a contract is materially altered by a party to the contract, without the consent of the other parties, the contract is discharged and cannot be enforced any more.

VII Termination by Breach of Contract

When a contract is broken by one party, the other party or parties are freed from the obligation of performing the contract. They can also take the remedial measures to which they are entitled.

a. Anticipatory Breach of contract
Anticipatory Breach of Contract occurs when a party repudiates his liability under the contract before the time for performance is due or when a party by his own act disables himself from performing the contract.

b. Actual Breach of Contract
Actual breach of contract occurs when during the performance of the contract or all the time when the performance of the contract is due, one party either fails or refuses to perform his obligations under the contract.

Remedies of Breach of Contract

When a breach of contract occurs, the aggrieved party or the injured party becomes entitled to the following reliefs:

1. Rescission of the contract.

2. Suit for Damages.

3. Suit upon Quantum Meruit.

4. Specific performance of the contract.

5. Injunction.
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