

Partnership Act 1932
The Partnership Act of 1932 applies to partnerships created by agreement between parties. The Act is not retrospective; it does not affect any right title interest, obligation or liability acquired or incurred before the act came into operation in 1932. (Sec. 74). The Act is not exhaustive. It does not apply to Joint Hindu Family firms.

Definition 

Section 4 of the Partnership Act defines a partnership as follows: "Partnership is the relation between persons who have agreed to share the profits of a business carried on by all or any of them acting for all.

Characteristics

" A partnership, as defined in the Act, must have three essential elements:
         1. There must be an agreement entered into by two or more persons.

         2. The agreement must be to share the profits of a business.

         3. The business must be carried on by all or any of them acting for all.

         1. Voluntary Agreement. The first element shows the volun​tary contractual nature of partnership. A partnership can only arise as a result" of an agreement, express or implied, between two or more persons. Where there is no agreement there is no partnership. But' a partnership cannot be formed with more than ten persons in banking and twenty persons in other types 'of business. A partnership with persons exceeding the above limits must be registered under a Companies Act.

            2. Sharing of Profits of a Business. The second element states the motive underlying the formation of a partnership. It also lays down that the existence of a business is essential to a partnership. Business includes any trade. occupation or profession. If two or more persons join together to form a music club it is not a part​nership because there is no business in this case. But if two or more persons join together to give musical performances to the public with a view to earning profit, there is a business and a partnership is formed.

         3. Mutual Agency. The third element is the most important feature of partnership. It states that persons carrying on business in partnership are agents as well as principals. The business of a firm is carried on by all or by anyone or more 'of them on behalf of all. Every partner has the authority to act on behalf of all and can, by his actions, bind all the partners of the firm. Each partner is the agent of the others in all matters connected with the, business of the partnership. The law of partnership has therefore been called a branch of the law of agency.

          4. The Tests or a True Partnership. In a true partnership, all the essential elements mentioned above must be present. Section 6 of the Partnership Act lays down that in determining whether a group of person.. is or is not a firm, or whether a person is or is not a partner in a firm, regard shall be had to the real relation between the parties. as shown by all relevant facts taken together. 

Who can be Partner?

       1. Person. Under the Indian Partnership Act, a person may be partner if he has the capacity to enter into a contract ("Capacity of parties" )

       2. Minor. A minor cannot be a partner. But in an existing partnership, a minor can be admitted into a firm if all the partners of the firm agree. Such a minor gets all the benefits of the partnership. 

      3. Person of unsound mind. A person who is of unsound mind cannot become a partner.

      4. Woman. A woman can be a partner, married or unmarried. Of course a woman cannot be a partner if she is a minor or she is of unsound mind.

      5. Company. In a Company the capacity to enter into contract is determined by the Memorandum and Articles of the Association of the company. 'The liability of the members of a firm under the Partnership Act, for the debts of the firm, is unlimited. But a company cannot incur unlimited liability. Therefore a company cannot become a partner of a firm.

       6. An alien enemy cannot enter into a contract of partnership with a citizen of India. 

REGISTRATION OF FIRMS

The registration of a partnership is not compulsory. Therefore an unregistered firm is not an illegal association. But an unregistered firm suffers from certain disabilities and therefore registration is nece​ssary for carrying on business. 

The formalities of registration. (Sections 56-71). The regis​tration of a firm may be effected at any time by sending by lost or delivering to the Registrar of Firms of the locality, a statement in the prescribed form and accompanied by the, prescribed fee, stating the following particulars; (a) the firm-name, (b) the place or principal place of business of the firm, (c) the names of any other places where the firm carries 011 business, (d) the date when each partner joined the firm. (e) the names in full and permanent addresses of the partners. and (f) the duration of the firm.

        Time for Registration. A firm may be registered at anytime. But an unregistered firm cannot file certain suits. (See below). A firm must be registered before it can file suits or claim set-off.' A firm can be registered even after the partners have agreed to dissolve the firm. 

        Consequences or Non-registration. (Sec. 69). An unregistered firm and the partners thereof suffer from certain disabilities:

        1. A partner of ail unregistered firm cannot file a suit (against the firm or any partner thereof) for the purpose of enforcing a right arising from contract or a right conferred by the Partnership Act.

        2. No suit can be filed on behalf of an unregistered firm against any third party for the purpose of enforcing a right arising from a contract.

        3. An unregistered firm cannot claim a set-off in a suit. ['Set​-off' means a claim by the defendant which would reduce the amount of money payable by him to the plaintiff.]

RELATIONS OF PARTNERS TO ONE ANOTHER

Determination of rights and duties of partners by contract between the partners: The mutual rights and duties of the partners of a firm may be determined by contract between the partners. Such contract may be expressed or may be implied from the course of dealings of the firm.  The mutual rights and duties may be altered any time with the consent of all the partners. Sec. 11(1).

        The partnership Act lays down two general rules regarding the conduct of the partners to one another.

         1. General duties of partners: "Partners are bound to carry on the business of the firm to the greatest common advantage, to be just and faithful to each other, and to render true accounts and full information of all things affecting the firm to any partner or his legal representative. '' Sec. 9

         This section lays down that the relationship between partners is one of utmost good faith. Though partners are not trustees for one another, it has been held in some cases that the relationship between them is of a fiduciary character.

         2. Indemnity : '' Every partner shall indemnify the firm for any loss caused to it by his fraud in the conduct of the business of the firm.'' Sec. 10

         This rule follows logically from the rule laid down in the previous section. Since partnership implies utmost good faith, a partner must not act fraudulently against the firm. If he does, he must make up the loss.

         Subject to the general principles stated above the following rules are laid down in the Act regarding the relationship between the partners regards the management of the business and their mutual rights and duties.

        1. Rules regarding the conduct of the business. (Sec. 12) Subject to any agreement to the contrary, the following rules apply as regards the management of a firm:

       (a) every partner has a right to take part in the conduct of the business;

       (b) every partner is bound to attend diligently to his duties in the conduct of the business;

       (c) and difference arising as to ordinary matters connected with the business may be decided by a majority of the partners, and every partner shall have the right to express his opinion before the matter is decided but no change may be made in the nature of the business without the consent of all the partners ; and

       (d) every partner has a right to have access to and to inspect and copy any of the books of the firm.

       Subject to contract between the partners, the property of the firm shall be held and used by the partners exclusively for the purposes of the business.-Sec. 15.


       The partners may distribute the work of management among themselves in any way they like. There may be a partner who takes no active part in the business.

       The partnership contract may provide that a partner shall not carry on any business other than that of the firm while he is a partner. Such an agreement is not void on the ground of restraint of trade. Sec. 11(2).

        2. Mutual right and duties. (Sec. 13). Subject to any contract to the contrary, the mutual rights and duties of partners are as follows :

(a) a partner is not entitled to receive remuneration for taking part in the conduct of business ;

(b) the partners arc entitled to share equally in the profits earned and shall contribute equally to the losses sustained by the firm ;


(c) where a partner is entitled to interest on the capital subscribed by him such interest shall be payable only out of  profits ;

(d) a partner making, for the purposes of the business, any payment or advance beyond the amount of capital he has agreed to subscribe, is entitled to interest thereon at the rate of six per cent per annum;

(e) the firm shall indemnify a partner in respect to payments made and liabilities incurred by him-(i) in the ordinary and proper conduct of the business, and (ii) in doing such act, in any emergency, for the purpose of protecting the firm from loss, as would be done by a person of ordinary prudence, in his own case, under similar circumstances; and

(f) a partner shall indemnify the firm for any loss caused to it by his wilful neglect in the conduct of the business the firm.

         3. Personal profits earned by partners. (Secret Profits-Sec.16.) Subject to contract between the partners,

(a) if a partner derives any profit for himself from any trans​action of the firm, or from the use of the property or business connection of the firm or the firm name, he shall account for that profit and pay it to the firm ;

(b) if a partner carries on any business of the same nature as and competing with that of the firm, he shall account for and pay to the firm all profits made by him in that business.

Examples:
(i) A partner without the knowledge of his other partners obtained for his own benefit the renewal of the lease of the business promises of the firm. Held, the renewed lease was partnership property. Featherstonehaugh v. Fenwlck.
         4. Continuance of pre-existing terms. (Sec. 17). Subject to contract between the partners, the relationship between them is pre​-summed to remain the same if the constitution of the firm changes for any reason, or if the firm was for a fixed period and continues to exist after the expiry of the term, or when business not included in the original contract is undertaken.

THE AUTHORITY OF A PARTNER

Agency. Partner to be agent of the firm. "Subject to the pro​visions of this Act, a partner is the agent of the firm for the purposes of the business of the firm." (Sec. 18). When two or more persons agree that they would carry on a business jointly and share the profits earned thereby, each is a principal and each is an agent for the others. Each is bound by any of the other's contracts entered into with third parties in course of the business of the partnership. The principle of agency governs the relationship between the partners. It has therefore been said that the law of partnership is 11 branch of the law of agency.

        The authority of a partner to act on behalf of the firm can be divided into two categories: Express Authority and Implied Authority.

        Express Authority. Any authority, which is expressly given to a partner by the agreement of partnership called Express Authority. The firm is bound by all acts done by a partner by virtue of any express authority given to him.

        Implied Authority. Implied Authority means the authority to bind the firm which arises by implication of law from the facts of partnership.

        Section 19 of the Act lays down that the act of a partner which is done to carry on, in the usual way, business of the kind carried on by the firm, binds the firm.

        Mode of doing act to bind firm : Section 22 provides that in order to bind a firm, an act or instrument done or executed by a partner (or other person on behalf of the firm) shall be done or executed in the firm name, or in any other manner expressing or implying an intention to bind the firm.

Examples: 

(i) A, the partner of a firm of confectioners, purchases sugar on credit in the firm's name. The firm is bound to pay for the sugar.

Limitations of a partner's Implied Authority. [Sec. 19 (2)] In the absence of any usage of custom of trade to the contrary, the implied authority of a partner does not empower him to​-
        (a)  submit a dispute relating to the business of the firm to arbitration,

        (b) open a banking account on behalf of the firm in his own name.

       (c) compromise or relinquish any claim or portion of a claim by the firm,

       (d) withdraw a suit or proceeding filed on behalf of the firm,

       (e) admit any liability in a suit or proceeding against the firm,

       (f) acquire immovable property on behalf of the firm,

      (g) transfer immovable property belonging to the firm, or

      (h) enter into partnership on behalf of the firm.

Alteration of Authority. (Sec. 20). The express or implied authority of a partner may be altered, extended, or restricted by agreement between the partners at any time. But notwithstanding any such restrictions, any act done by a partner which falls within the implied authority of a partner, binds the firm unless the person with whom he is dealing knows of restriction or does not know or believes that partner to be a partner.

Authority in an Emergency. (Sec. 21). A partner has authority in an emergency; to do all such acts for the purpose of protecting the firm from loss as would be done by a person of ordinary prudence, in his own case, acting under similar circumstances, and such acts bind the firm.

LIABILITY OF PARTNERS TO OUTSIDERS

The partner’s liabilities can be discussed in three categories.

I. Liability of partner for Acts of the Firm. Every partner is liable, jointly with all the other partners and also severally for all acts of the firm done while he is a partner.-Sec. 25.

This section lays down the rule that every partner is liable, to an unlimited extent, for all debts due to third parties from the firm incurred while he was a partner.

As between the partners, the liability is adjustable according to the terms of the partnership agreement. Thus if a partner is entitled to receive 1/4th share of profits he is liable to pay 1/4th share of the losses. The accounts between the partners will be adjusted on this basis. But a third party, who is a creditor of the firm, is entitled to realise the whole of his claim from anyone of the partners.

       There is no difference between working partners and dormant partners as regards liability to third parties. A dormant partner also is liable to an unlimited extent for all debts of the firm.

II. Liability of the firm for wrongful acts of a partner. Where, by the wrongful act or omission of a partner acting in the ordinary course of the business of a firm. or with the authority of his partners, toss or injury is caused to any third party, or any penalty is incurred. the firm is liable therefore to the same extent as the partner.-Sec. 26.

III. Liability of firm for misapplication by partners. Where​

 (a) a partner acting within his apparent authority receives money or property from a third party and misapplies it, or

(b) a firm in the Course of its business receives money or property from a third party, and the money or property is misapplied by any of the partners while it is in the custody of the firm, the firm is liable to make good the loss.-Sec. 27.

Examples: 

A a member of a firm of solicitors, obtained a loan for M. from some other clients of the firm. A said to M that the mortgage required collateral security for the loan and M deposited certain share warrant payable to bearer. The security was actually not necessary. The other partners of the firm and the mortgage had no knowledge of this deposit. A then misappropriated the share and absconded. Held the transaction was within the apparent authority of the other partners, and was an act of firm. Therefore the act was binding on the firm. The firm had to pay the loss. M. Rhodes v. Moules.

RIGHTS OF PARTNERS

The rights of partners, and the relations of partners to one another are determined by the agreement of the partners. Where there is no express or implied terms in the agreement, the rules stated in the Partnership Act will be applied. Subject to any con​tract to the contrary, the important rights of partners are summarized below:

         1. Conduct of business. Every partner has a right to take part in the conduct of the business.-Sec. 12(a).

         2. Can express opinion. Every partner shall have the right to express his opinion.-Sec. 12 (c).


         3. Access, inspection, copy. Every partner has a right to have access to and to inspect and copy any of the books of the firm-Sec. 12 (d).

         4. Equality of profits. The partners are entitled to share equally in the profits earned.-Sec. 13 (b).

        5. Interest on capital. A partner is entitled to get interest on the capital out of profits only.-Sec, 13 (c).

        6. Interest on advance. A partner, paid or advanced to the firm beyond the amount of capital, is entitled to interest thereon at the rate of six per cent per annum.-Sec. 13 (d).

        7. To get indemnity. The firm shall indemnify a partner in respect of payment's made and liabilities incurred by him, in the ordinary and proper conduct of the business and in doing such act, in any emergency.-Sec. 13 (e).

        8. Application of property of firm. The property of the firm shall be held and used by the partners exclusively for the purposes of the business.-Sec. 15.

        9. Partner's authority. Every partner has right to act on be​half of the firm. He has express and implied authority.-Sec. 18 and 19.

       10. Powers in an emergency. He has certain powers in an emergency.-Sec. 21.

       11. Reconstitution. The constitution of a firm may be changed by the introduction of a new partner, death, retirement, insolvency, expulsion or by the transfer of a partner's share to an outsider. The rights and liabilities of the incoming and outgoing partners have been stated in the sections 29 & 31 to 38. 

      12. Dissolution. A partner has the right to get the firm dissol​ved under appropriate circumstances. Upon dissolution, the partners have the right to get accounts of the firm and surplus assets according to their shares. 

      13. Right to carrying on a competing business: By a special agreement, an outgoing partner can be prevented from carrying on a similar business within a specified period or local limits. But if there is no restraining agreement, an outgoing partner can carry on a com​peting business and may advertise such business. But, subject to contract to the contrary, he cannot use the firm-name, represent himself as carrying on the firm business or solicit the custom of the former buyers of the firm.-Sec. 36. 

        14. Right to share profits after retirement: If after retirement (or death) and the continuing partners carry on the business of the firm with the property of the firm (without any final settlement of accounts) the outgoing partner (or the legal representative of the deceased partner) is entitled to get share of profits or 6% per annum of 1ais share of the property of the firm, at their option.-Sec. 37. (See pp. 223).

DUTIES OF PARTNERS

The important duties of partners are summarized below:

1. Justice, Faithfulness, True Accounts, Full Information. Partners are bound to carryon the business of the firm to the greatest common advantages, to be just and faithful to each other, and to render true accounts and full information of all things affecting the firm to any partner or his legal representative.-Sec. 9.

2. To pay indemnity. Every partner shall indemnify the firm for any loss caused to it by his fraud in the conduct of the business of the firm.-Sec. 10.

3. To attend diligently. Every partner is bound to attend diligently to his duties.-Sec. II (b).

4. No remuneration. Subject to any contract to the contrary. a partner is not entitled to receive remuneration for taking part in the contract of the business.-Sec. 13(a).

5. Equality of losses. Subject to any contract to the contrary. partners are bound to pay the losses of the firm equally.-Sec. 13 (b). Nowell v. Nowell. 

6. To pay indemnity for wilful neglect. A partner shall indemnify the firm for any loss caused to it by his wilful neglect in the conduct of the business of the firm.-Sec. 13 (f).

7. No private benefit. A partner cannot use the partnership properties, directly or indirectly, for his own benefit.-Sec. 15.

8. To account for secret profit. If a partner derives any profits for himself from any transaction of the firm, or from the use of the property or business connection of the firm or the firm name, he shall account for that profit and pay it to the firm.-Sec. 16 (a).

9. No secret profit. If a partner carries on any competing business of the firm, he shall account for and pay to the firm all profits made by him in that business.-Sec. 16 (b).

10. Unlimited liability. Every partner is liable for the acts of the firm done while he is a partner. The liability is joint and several. Sec. 25. 
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