

Company Law 1994
Definition. The term Company is used to describe .an association of a under of persons, formed for some common purpose and registered.

Lord Justice Lindley defines a company as follows: By a company is meant association of many persons who contribute money or money's worth to a common stock and employ it for a common purpose. The common stock so contributed is denoted in money and is the capital of the company. The persons who contri​bute it or to whom it belongs are members. The proportion of capi​tal to which, each member is entitled is his share.
THE MEMORANDUM AND ARTICALES OF ASSOCIATION 

Definition or Memo: The Memorandum of Association is a document which contains the fundamental rules regarding the consti​tution and activities of a company. It is the basic document which lays down how the company is to be constituted and what work it shall undertake. The purpose of the memorandum is to enable the members of the company, its creditors, and the public to know what its powers are and what is the range of its activities. The memorandum contains rules regarding the capital structure, the liability of the members, the objects of the company, and all other important matters relating to the company. The memorandum is altered only after certain formalities are observed. The Memorandum shows the range of the' enterprise. The memorandum is the foundation on which the superstructure of the company has been built up. It enables the shareholders, creditors and outsiders to show the permitted activities of the company.  

THE FORM AND CONTENTS OF THE MEMORANDUM
The Act lays down that the memorandum of asso​ciation of every company shall contain the following particulars:

1. Name Clause: The name of the company with the word "limited" at the end of the name of a public company and the words "private limited" at the end of the name of a private company.

2. Situation Clause. The name of the State in which the registered office of the company is to be situated.

3. Objects Clause. The objects of the company. The Com​panies Act, 1994, provides that in the case of a company formed the Memo must state separately (I)the main objects and objects incidental and. ancillary to the main objects, and (II) other objects not included in (i).

4. Area of Operation Clause. This clause includes the location of the Co. where it will operate its business.

5. Liability Clause. The nature of the liability of the members, i.e., whether limited by shares or by guarantee or unlimited.

6. Capital Clause: In the case of a company having share capital-unless the company is an unlimited company, the memoran​dum shall state the amount of share capital and the division thereof into shares of a fixed amount.

7. The Association and Subscription Clause. No subscriber to the memorandum shall take less than one share; and each subscri​ber to the memorandum shall write opposite to his name the number of shares he takes.

The Act lays down that the memorandum shall be according to the prescribed form or as near to it as circumstances admit. The memo must be drafted, as described, to suit the needs of the company concerned, but the particulars mentioned above must be included, and, there must be nothing contrary to the provisions of the Act. 

Section 15: The Act provides that the memorandum must be printed; divided into paragraphs numbered consecutively; and signed by each subscriber (who shall add address, description and occupa​tion, .if any). The signature of the subscriber shall be attested by at least one witness who shall likewise add his address, description and occupation, if any. In the case of public companies the Memo must be signed by at least 7 persons; in the case of private companies by at least 2 persons.
Definition or Articles: The Articles of Association is a docu​ment which contains rules, regulations and bye-laws regarding the internal management of the company. Articles must not violate any provision of the memorandum or any provision of the Companies Act. The rules laid down in the articles must always be read subject to the rules contained in the memorandum.

Relationship. Lord Cairns in Ashbury Railway Carriage & Iron Co. v. Riche,s described the relationship between the memorandum and the articles in this language: "the memorandum is as it were, the area beyond which the actions of the company cannot go ; inside the area, the shareholders may make such regulations for their own government as they think fit,"

1. The Articles are subordinate to Memorandum.

2. The Memorandum must be read in conjunction with the Articles.

3. The terms of the Memorandum cannot be modified or controlled by the Articles.

FORM AND CONTENTS OF THE ARTICLES

Rules: The Articles of Association contain rules, regulations and bye-laws regarding the internal management of companies. An un​limited company, a company limited by guarantee and a private company limited by shares must file their articles of association at the time of registration of the company.

A public company may or may not file articles. If it does not, the regulations contained in Table A will apply to it. (Table A is a set of model articles printed in the Companies Act).

The articles of a private company must contain the restrictive features peculiar to private companies (viz., limitation of the number of members to 50; restrictions on the transfer of shares; prohibition .of invitation to the public for the purchase of shares and debentures).

In the case of a company limited by guarantee, the articles shall state the number of members with which the company is to be registered.

In the case of an unlimited company, the articles shall state the number of members with which the company is to be registered and. if the company has a share capital, the amount of such share capital. 

Form of Articles: Model forms of articles, for use in the case of companies not limited by shares, are given in the Act. 

The Articles shall:

(0) be printed;

(b) be divided into paragraphs numbered consecutively; and

(c) be signed by each subscriber of the memorandum of asso​ciation (who shall add his address, description and occupation, if any), in the presence of at least one witness who shall attest the signature and shall likewise add his address. description and occupation, if any.

Contents of Articles: Articles usually contain provisions in respect of the following matters: (1) share capital, rights of shareholders, payment of commissions, share ,certificates; (2) line on shares; (3) calls on shares; (4) transfer of shares; (5) transmission of shares; (6) forfeiture of shares; (7) conversion of shares into stock; (8) share warrants: (9) alteration of capital; (10) general meetings and voting rights of members; (11) appointment and remuneration of directors, board of directors, managers and secretary ; (12) dividends and reserve ; (13) accounts and audit and borrowing powers; (14) capitalization of profits; and (15) winding up.

Interpretation: The Articles of Association are commercial documents and they should not be interpreted very strictly. The Articles should be construed so as to give the company a reasonable business efficacy and make them workable. 

Companies must possess their own Articles. The following' companies must have their own articles, namely,

(a) unlimited companies,

(b) companies limited by guarantee,

(c) private companies limited by shares.

THE FORMATION OF A COMPANY


ESSENTIAL STEPS

Before a company can be formed the following steps must be taken:

1. The Memo and the Articles must be prepared. These two documents must be filed when application is made for the registra​tion and incorporation of the company. The Companies Act lay down rules regarding the preparation of the memorandum. 

2. If it is proposed to have a paid up capital or more than Tk. 3 crores exemption. Government must be obtained. Formerly, sanction was required up to Tk. 1 crore or more. 

3. If the company to be formed intends to participate in an industry which is included in the Schedule, a licence must be obtained under that Act.

4. The company must be registered in accordance with the provisions of the Companies Act, 1956 and the Certificate of Incor​poration must be obtained.

In the case of a public company, the following further steps are required to be taken before it can commence business.

5. The Prospectus or the Statement in lieu of Prospectus must be issued and registered with the Registrar. 

6. The minimum subscription must be raised and thereafter the allotment of shares must be made.

7. The Certificate for the Commencement of Business must be obtained from the Registrar.
COMPANY MANAGEMENT

MODES OF MANAGEMENT OF A COMPANY

The usual and normal practice is to entrust the management of a company to the Board of Directors. The Companies Act formerly recognised and provided for four alternative forms of management, viz.. 

(I) by Managing Directors or Whole time Directors 

(II) by Managing Agents 

(III) by Secretaries and Treasurers and 

(iv) by Managers. 

But no company can have at the same time more than one of the above categories of managerial personnel.

Managing Agent defines a managing agent as an individual, firm or body corporate, entided to the management of the whole, or substantially the whole, or the affairs of a company by virtue of an agreement with the company.

THE SECRETARY

Then Secretary is an officer of the company having specified duties.The administrative work in a company can be divided into two parts; management of the business and secretarial work. The latter includes maintenance of the books and registers required by the Companies Act. issue of share certificates, certification of shares. the recording of transfer of shares etc. The Secretary is in charge of this branch of administration. His duties include. in addition to the items men​tioned above e.g., attending meetings of the company, drafting the minutes, issuing notices of meetings, and sending returns to the Regis​trar. etc. In some companies the Secretary is also in charge of the accounts.

The Companies Act defines a Secretary as. "any individual possessing the prescribed qualifications appointed to perform the duties which may be performed by a secretary under this Act and any other ministerial or administrative duties." The Act also provides that a Secretary is an 'officer'. As such be occupies a fiduciary position in relation to the company. A Secretary is a servant of the company and under the full con​trol of the Board of Directors. The Secretary bas no authority to represent the company, unless expressly authorised. 
Compulsory appointment. Every company having a paid-up share capital of Tk. 25 lakhs or more shall have a whole time Secre​tary. Where the Board of directors of any such company comprised only two directors. neither of them shall be the Secretary of the com​pany.
MANAGER

Definition: The Act defines a Manager as an individual (not being the managing agent) who, subject to the superintendence, control and direction of the Board of directors. has the management of the whole. or substantially the whole. of the affairs of the company. The term includes a director or any other person occupying the posi​tion of a manager. by whatever name called and whether under a contract of service or not.

Provisions 01 the Act regarding Managers. The Act contains the following rules regarding Managers:

1. No company can employ a firm, a body corporate or an asso​ciation as its manager.

2. No company can appoint or employ any person as its manager who​

(a) is an undischarged insolvent, or has at any time within the preceding five years been adjudged an insolvent ; or

(b) suspends payment or makes a composition with his creditors. or has at any time within the preceding five years suspended payment or made a composition with his creditors; or

(c) is or has at any time within the preceding five years been convicted by a court in Bangladesh of an offence involving moral turpitude.

The Government may by notification in the official Gazette remove the disqualification incurred by any person from the aforesaid causes either generally or in relation to any company or companies specified in the notification.

3. Ordinarily a person can be manager of one company only. He can be manager of two or more companies under the same condi​tions under which a person may be managing director of two or more companies.

4. Subject to the overall limits laid down for managerial remuneration, a manager may be given remuneration either by way of monthly payments or by way of a specified percentage of net profits. Except with the approval of the Government such remunera​tion shall not exceed in the aggregate 5% of the net profits.​ 

5. Any change in the regulations of the company or any agree​ment by which the remuneration of a manager is increased, requires the previous approval of the  Government.

6. A manager cannot be appointed for a term exceeding five years at a time.

7. The office of manager cannot be assigned.

8. Rules 3 to 7 above do not apply to a private company unless it is a subsidiary of a public company.

OFFICER

"Officer" includes any director, manager or secretary or any person in accordance with whose directions or instructions the Board of Directors or anyone or more of the directors is or are accustomed to act. According to our existing Law an auditor is also taken as an officer. Managing Agent, Secretaries and Treasurers were also regarded as officers.

The expression "Officer who is in default" means any officer of the company who is knowingly guilty of the default, non" compliance, failure, refusal or contravention or who knowingly and willful)' authorises or permits such default, non-compliance, failure, refusator contravention.

Winding up of a Company
DEFINITION 

The winding up or liquidation of a Company means the termination of the legal existence of a Company by stopping its business, collecting its assets and distributing the assets among creditors and shareholders, in the manner laid down in the Act. According to Professor Gower winding up of a company represents the process whereby its life is ended and its property administrated for the benefit of its creditors and members.

Modes of winding up

There are three methods of winding up a Company:

1. Compulsory Winding up by the Court.

2. Voluntary Winding up by the members themselves or by the creditors.

3. Voluntary Winding up under the supervision of the Court.

Compulsory Winding Up

Compulsory Winding Up takes place when a Company is directed to be wound up by an order of Court.

Grounds of Compulsory Winding Up: A Company may be wound up by the court under the following circumstances:

a) Special Resolution of the Company: If the Company has, by special resolution resolved that the Company be wound up by Court.

b) Default: If default is made in delivering the statutory report to the Registrar or in holding the statutory meeting.

c) Not Commencing or Suspending the Company: If the Company does not commence its business within a year from its incorporation, or suspends its business for a whole year.

d) Reduction of Members: If the number of members is reduced, in the case of a public Company to below seven, and in the case of a private Company to below two.

e) Inability to pay debts

f) The just and equitable clause: If the Court is of opinion that it is just and equitable that the Company should be would up.

Voluntary Winding Up

Voluntary winding up means winding up by the members themselves without the intervention of the court.

The Act provides that a company can be would up voluntarily under the following circumstances:

1. By an Ordinary Resolution of the members passed in a general meeting in the following cases – 

a) where the duration of the company was fixed by the articles and the period has expired; and

b) where the articles provided for winding up on the occurrence of any event and the specified event has occurred.

2. By a Special Resolution passed by the members in all other cases.

Winding Up subject to the supervision of Court

Definition

At any time after a company has passed a resolution for voluntary winding up, the court may make an order that the voluntary winding up shall continue but subject to the supervision of the Court.

Effect: A supervision order has the following effects:

1. It gives jurisdiction to the court over suits and legal proceedings against the company to the same extent as in a winding up directly by the court.

2. The court can appoint an additional liquidator or liquidators. The court can remove any liquidator and fill any vacancy caused by removal, death or resignation. The Official Liquidator may be appointed liquidator in such cases.

3. Powers of the Liquidator: The liquidator in a winding up under the supervision of the Court can exercise all the powers of a liquidator in voluntary winding up. But the Court can modify or limit the powers and can also give him additional powers.

4. After a supervision order is passed the court can exercise all powers which it might have exercised if an order had been made for winding up by the court.
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